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Court of Appeals of the District of Columbia. 


No. 2878. 

George Sanselo, Appellant, 
vs. 

United States of America. 


a Supreme Court of the District of Columbia. 

Criminal. No. 30566. 

United States of America 
vs. 

George Sanselo. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 


1 Indictment. 

Filed in Open Court May 20, 1915. 

In the Supreme Court of the District of Columbia, Holding a Criminal 

Term, April Term, A. D. 1915. 

District of Columbia, 88: 

The Grand Jurors of the United States of America, in and for the 
District of Columbia aforesaid, upon their oath, do present: 

That one George Sanselo, late of the District aforesaid, on the 
third day of May, in the year of our Lord one thousand nine hun¬ 
dred and fifteen, and at the District aforesaid, with force and arms, 
in and upon one Alice Bowman, then and there being, feloniously 
and wilfully did make an assault, and her, the said Alice Bowman, 
did then and there feloniously and wilfully beat, wound and ill- 
treat, with the intent her, the said Alice Bowman, violently forcibly 
1—2878a 
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and against her will, then and there feloniously to ravish and 
carnally know; and other wrongs and injuries to her, the said Alice 
Bowman, then and there did, to the great damage of her, the said 
Alice Bowman; against the form of the statute in such case made and 
provided, and against the peace and government of the said United 
States. 

Second Count. And the Grand Jurors aforesaid, upon their oath 
aforesaid, do further present: 

That the said George Sanselo, on the said third day of May, in 
the year of our Lord one thousand nine hundred and fifteen, 
2 and at the District aforesaid, with force and arms, in and upon 
the said Alice Bowman, then and there being, felionously and 
wilfully did make an assault, and her, the said Alice Bowman, did 
then and there feloniously and wilfully beat, wound and ill-treat, 
with the intent her, the said Alice Bowman, then and there felon¬ 
iously to carnally know and abuse, she, the said Alice Bowman, being 
then and there a female child under the age of sixteen years, to wit, 
of the age of fourteen years; and other wrongs and injuries to her, 
the said Alice Bowman, then and there did, to the great damage of 
her, the said Alice Bowman; against the form of the statute in such 
case made and provided, and against the peace and government of 
the said United States. 

JOHN E. LASKEY, 

Attorney of the United States in and 

for the District of Columbia. 

(Endorsed:) Criminal No. 30,586. United States vs. George 
Sanselo. Assault with Intent to Rape. Witnesses: John T. Jack- 
son, M. P.; Alice Bowman, Jennie Bowman, Susie Shelton. A true 
bill. Edwin R. Brooks, Foreman. 


3 Supreme Court of the District of Columbia. 

Friday, May 21st, A. D. 1915. 

The Court resumes its session pursuant to adjournment, Mr. Chief 
Justice Covington presiding. 


No. 30556. 

* United States 

vs. 

George Sanselo. 

Indicted for Assault—to Rape. 

Come as well the Attorney of the United States, as the defendant 
in proper person, in custody of the Superintendent of the Washing¬ 
ton Asylum and Jail and by his attorneys D. W. Baker and J. J. 
Keenan, Esquires; whereupon the defendant being arraigned upon 
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the indictment, the reading whereof he specifically waives, pleads not 
guilty thereto, and for trial puts himself upon the country and the 
Attorney of the United States doth the like. 


Supreme Court of the District of Columbia. 

Monday, June 7, A. D. 1915. 

The Court resumes its session pursuant to adjournment, Mr. Chief 
Justice Covington presiding. 

******* 

Come as well the Attorney of the United States, as the defendant 
in proper person, in custody of the Superintendent of the Washing¬ 
ton Asylum and Jail and by his attorneys D. W. Baker, J. J. 
4 Keenan and Harry Grant, Esquires; and thereupon comes a 
jury of good and lawful men of the District of Columbia, to 

wit ■ 

Charles Harris, Charles A. Crown G. Warfield Simpson Harry 
A Robinson George C. Collison, William F. Cassidy, Randall H. 
Hagner, William W. Nelligan, Harry Blake, Michael D. Sullivan, 
Bernardin F. Rover, Hugh F. Haney, who being sworn to well 
and truly try the issue joined herein, upon their oath say that the 
defendant is guilty on second count of said indictment but not guilty 
on first count of the said indictment; whereupon said defendant is 
remanded to the Washington Asylum and Jail. 


Objection to Sentence. . 

4 

Filed June 12, 1915. 

******* 

Now comes the defendant, George Sanselo, by his attorneys, and 
suggests to the Court that he should be sentenced under Section 
#906 of the District Code and not under section 803 or 805, the 
said jury by their verdict acquitting him of an assault upon the party 
mentioned "in said indictment, the said acts going to the jury on the 
second count of the said indictment upon the theory as announced 
bv the Court that if they found any assault or any act against the 
will of the said Alice Bowman, then they should find a verdict of 
guilty as indicted, but if they found that Alice Bowman acquiesced 
in the act then she not having a right in law to do so, they could 
convict on the second count and not on the first. 

DANIEL W. BAKER, 

JOHN J. KEENAN, 

Attorneys for Defendant. 
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5 Motion to Arrest Sentence. 

Filed June 12, 1915. 

******* 

Defendant moves the Court to arrest the sentence and judgment 
on the ground that the verdict is inconsistent and that an acquittal 
on the first count amounts to an acquittal on the second count unless 
the second count be construed to be a charge of an attempt to com¬ 
mit carnal knowledge. 

DANIEL W. BAKER, 

JOHN J. KEENAN, 

Attorneys for Defendant. 


Supreme Court of the District of Columbia. 

Saturday, June 12th, A. D. 1915. 

The Court resumes its session pursuant to adjournment, Mr. Chief 
Justice Covington presiding. 

******* 

Come as well the Attorney of the United States, as the defendant 
in proper person, in custody of the Superintendent of the Washing¬ 
ton Asylum and Jail and by his attorneys D. W. Baker and J. J. 
Keenan, Esquires; and thereupon it is demanded of the defendant 
what further he has to say why the sentence of the law should not 
be pronounced against him, and he says nothing except as he has 
already said; whereupon it is considered hv the Court that for his 
said offense, the said defendant be taken by the Superinten- 
6 dent aforesaid, to the Asylum and Jail aforesaid, whence he 
came, thence to the Penitentiary (as designated by the At¬ 
torney General of the United States,) there to be imprisoned for the 
period of ten (10) years, to take effect from and including the date 
of arrival of said defendant at said Penitentiary; and thereupon the 
defendant by his attorneys notes an appeal to ‘the Court of Appeals 
of the District of Columbia, from the judgment of the Court in this 
case; whereupon the Court fixes the amount of Bond for costs on ap¬ 
peal at one hundred (100) dollars; and thereupon the defendant 
herein by his attorneys files a motion to arrest sentence and judg¬ 
ment in this case. 


Memoranda. 

June 25 ', 1915.—Bond for Costs on appeal approved and filed. 
July 13, 1915.—Time to submit Bill of Exceptions, extended to 
and including August 3rd, 1915, and time to file Transcript of 
Record extended to and including September 1st, 1915. 
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Supreme Court of the District of Columbia. 


Thursday, August 5th, A. D. 1915. 


Now comes here the defendant by his attorneys, Baker and Leahy, 
Esquires, and prays the Court to sign and make a part of the record 
his Bill of Exceptions taken during the trial of the case and sub¬ 
mitted to the Court on the 2nd day of August, 1915, which is ac¬ 
cordingly done, nunc pro tunc. 


7 Memoranda. 

August 18th, 1915.—-Time to file transcript of record extended to 
and including September 16, 1915. 

September 2, 1915.—Time to file transcript of record extended to 
and including September 30, 1915. 


Designation of Record. 

Filed September 7, 1915. 


May 20, 1915. Indictment filed. 


June 


July 

Aug. 


Memoranda of plea filed. 

Memoranda of jury sworn. 

Minute entry of verdict. 

Objections to sentence under 803 and 805, and sug¬ 
gestion to sentence under 906. 

Motion to arrest sentence. 

Minute entry of sentence and overruling of mo¬ 
tions. 

Memoranda of appeal. 

Memoranda of bond. 

Extension of time to submit bill of exceptions and 
file transcript of record. 

Memoranda of bill of exceptions submitted. 

Memoranda of bill of exceptions signed and filed. 

Memoranda of extension of time to file transcript of 
record. 


Sept. 2, 1915. Memoranda of extension to file transcript of record. 

This designation. 

DANIEL W. BAKER, 

JOHN J. KEENAN, 

Attorneys for Appellant. 
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Assignments of Error. 

Filed September 7, 1915. 

******* 

First. The court erred in holding that the sentence should be 
under section 803 of the code and not under section 906, the said jury 
by their verdict, under instructions of the court, acquitting the de¬ 
fendant of any assault. 

Second. The court erred in not arresting the sentence and the 
judgment on the ground that if the counts of the indictment were 
alike, the verdict was inconsistent, and an acquittal on the first count 
amounted to an acquittal on the second. 

Third. The court erred in not holding that the defendant should 
be sentenced under section 906 of the code of the District of Colum¬ 
bia. 

Fourth. The court erred in not holding that the sentence if not 
under 906 should be under 805. 

Fifth. The court erred in sentencing defendant to the penitentiary 
for a period of ten years. 

Sixth. The court erred in not sentencing defendant under sec¬ 
tion 903 or 805. 

Seventh. The court erred in stating that section 808 stated but 
one offense. 

9 Eighth. The court erred when it held that section 808 
stated only one offense and not holding the verdict incon¬ 
sistent. 

Ninth. The court erred in not telling the jury, when he told them 

y o ct ^ ithout an assault, to return a special verdict of 

“guiltv of attempting carnal knowledge.” 

DxlNIEL W. BAKER, 

JOHN J. KEENAN, 

Attorneys for Appellant. 

10 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numl)ered from 1 to 
9, both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in the case of the United States of America 
vs. George Sanselo, Criminal No. 30568, as the same remains upon 
the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District 
this 23rd day of September, 1915. 

« 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 
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11 In the Supreme Court of the District of Columbia, Holding a 

Criminal Term. 

Criminal. No. 30566. 

United States. Plaintiff, 
vs. 

George Sanselo, Defendant. 

Bill of Exceptions. 

Be it remembered that the above entitled cause came on for trial 
before Chief Justice Covington and a jury in the Supreme Court of 
the District of Columbia, on the 7th day of June, 1915, Daniel W. 
Baker and J. J. Keenan for the defendant, and S. McComas Hawken, 
Assistant United States Attorney representing the Government, and 
the following proceedings were had: 

After the jury were duly sworn, the Government offered evidence 
that the complaining witness, Alice B. Bowman, was born December 
10, 1900, in the city of Washington, her parents being Oscar Bow¬ 
man and Jennie Bowman; that she was living with her parents at 
the time of the commission of the offense charged; that on Monday, 
May 3, 1915, between 7:40 and 7:55 o’clock P. M., she walked down 
F Street, Southwest, towards Third Street; that when she came to 
defendant’s fruit store she entered the store to purchase an apple; 
that upon receiving from defendant an apple she proffered a cent in 
payment therefor; that defendant refused to accept the cent; that 
she then asked defendant if he had any penny oranges for sale: that 
he replied that be had not; that about that time another man 

12 (an Italian), entered the store; that the latter had a bundle 
under his arm, which he laid down, and that he also removed 

his coat; that she again asked defendant for a penny orange, and 
he gave her an apple instead; that she laid a cent on"the show-case 
and started to leave the store; that defendant seized her by the arm 
and pinched her; that she demanded that defendant release her; 
that defendant pushed her into a room in the rear; that he placed 
his hand over her mouth, and that she endeavored to scream, but 
was unable to do so; that defendant shoved her against the wall, 
despite her struggles to free herself; that defendant then put one 
hand up underneath her clothing, and tore the buttons off her 
drawers in his efforts to open them; that he placed one arm under 
her chin, and one foot between her legs; that he drew a one dollar 
bill from his pocket, and said: “What you get mad for? me pay;” 
that she told defendant she did not want any pay, but that she 
wanted to go home to supper, at the same time "struggling with 
him to free herself; that defendant then returned the money to his 
pocket and released his hold upon her; that she started for the door 
to leave the place, when the other man placed his arm across the door 
and pushed her back into the room; that defendant again seized 
her, and threw her upon a bench in the rear room, behind a curtain; 
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M^on e in D hpr 1 K ^ ^ t0p of her - ilnd nmde an attempt to put his 
pen>on in her, but did not succeed, as she held her lemj tio-hdv 

gether; that defendant bit her on the chin during the stoiglle^thS 

during part of the time he had one hand on his nereon wh eh w«! 

exposed to view; that defendant’s trousers were downTo hk knZ 

that one of his arms was held across lier face in „!h ! ' ^ 

prevent an outcry; that at this time Officer Jackin entered th^ 
room; that when defendant saw the officer he said “ th 

up; set jfr 

10 rest » and took l)oth defendant and complaining witness to 
13 No 4 Precinct Station, leaving the other Italian in the store? 

anything^wron^fo her preUt^fln/ th^ ^ 1 °? ° T 

Xfb35J.^SSS , u.‘«So5ii - 

The Government then offered further evidence that Officer John 

defendant's ££tfe .Hhe" ^Lffiii ° f 

charged; that a bov known as “Knockev” Parkpr came t e , .°® ens ® 
‘inid thp <nrl jiw Ti r> i i XKe y. a arker came to him and 

f e ^ . lce Bowman, had gone into defendant's store* that 

tea 

that he went back into the rear mom and there saw tbe^iH^® 1 
lalf-sitting posture, facing defendimt, on a bench in the corner" 1 of 
the room, defendant being on top of her* that dpfpndanp C °* 
were down to his knees, and thatVe girk £1“^^ 
defendant had one knee between her legs; that the officer pulled* 

14 w^vTsffiL to thfl T! t0l< ! hi ; n to P u ‘ his pereon (which 

excited, and said defendant waa 

nation the officer found the button-holes on the girl’s drawerTtorn 
out, and the buttons torn off. as if force had l*.pn „L5”*T ei ? 

^'■“g both to the station-house the girl made a statement to 
U illiams, in the presence of Officer Jackson and tw!h a 

occasion!* 11 ^ ^ ' md SeXUal intercourse wi ‘ h the girl on a previous 

maTSTe te^nT^^ “ 0rd " * 

back room, but that he did^notCf toter lhlJ his j“ the 

i£f rt: 

there any noise in the inside «? the store. T^o^eZZnt 

This is the substance of all the evidence in the case 

The court charged the jury that if they found from the evidence 
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that the defendant did actually make an assault upon the said Alice 
Bowman and did then and there feloniously and wilfully beat 
wound and ill-treat her; and feloniously, violently and forcibly and 
against her will did then and there ravish and carnally know her 
then they should convict defendant on the first count of the indict¬ 
ment, but if they found that defendant attempted to ravish and 
carnally know the said Alice Bowman but not violently and forcibly 
against her will, but that she, the said Alice Bowman, was at the 
time under the age of sixteen (lb) years, then the defendant would 
not be guilty on the first count, but guilty on the second count of 
the indictment. The jury' returned a verdict of “not guilty” on the 
first count and “guilty” on the second count. 

Thereupon counsel representing the defendant filed a motion sug¬ 
gesting to the Court that defendant should be sentenced, if sentenced 
at all, under Section 90 3 of the District Code and not under Sections 
hUd or 80o, said jury by their verdict having acquitted the defend¬ 
ant of an assault upon the party named in the indictment, copy of 
which said motion reads as follows: 

15 “Now comes the defendant, George Sanselo, by his attorneys, 
and suggests to the Court that lie should be sentenced under 
section 906 of the District Code, and not under Section 803 or 805, 
the said jury b} their verdict acquitting him of an assault upon the 
party mentioned in said indictment, the said acts going to the jury 
on the second count of the said indictment upon the theory as an¬ 
nounced by the Court that if they found any assault or any act 
against the will of the said Alice Bowman, then they should find a 
verdict of guilty as indicted, but if they found that Alice Bowman 
acquiesced in the act then she not having a right in law to do so 
they should convict on the second count and not on the first.” 

But the Court overruled said motion holding that there was no 
difference in the offenses, to which counsel for the defendant there¬ 
upon excepted, which said exception was duly noted by the Court. 
Counsel representing defendant thereupon moved the Court to arrest 
the sentence and judgment on the ground that the verdict w*as in¬ 
consistent and that an acquittal on the first count, according to the 
ruling of the Court, amounted to an acquittal on the second oount, 
unless the second count be construed to be a charge of an attempt to 
commit carnal knowledge. Copy of motion reads as follows: 

Defendant moves the Court to arrest sentence and judgment on 
the ground that the verdict is inconsistent, and that an' acquittal on 
the first count amounts to an acquittal on the second count, unless the 
second count be construed to be a charge of an attempt ’to commit 
carnal knowledge.” 

But the Court overruled said motion, to which counsel for de¬ 
fendant then and there excepted, which said exception was duly 
noted by the Court. J 

Thereupon the Court sentenced defendant to the penitentiary for 
a term of ten (10) years, and counsel representing the defendant 
objected and excepted to said sentence on the ground that said de¬ 
fendant could not be sent to the penitentiary for ten (10) years* 
that construing the indictment as the Court construed it the verdict 
2—2878a 
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was inconsistent; but construing it as setting up two crimes then the 
11 ; delendan t should not be sentenced under Section 803 because 

16 he was acquitted of that but should be sentenced either under 

Section 805> for which the maximum punishment is five (5) 
years or Section 906, in which the maximum punishment is not 
more than one (1) year The court overruled this objection and ex- 

by P th°e n Court UCh °° UnSe exce P ted and said exception was duly noted 

Each and all of the said exceptions so stated in the foregoing Bill 
of Exceptions were duly noted by the Court at the time'the same 
were se \erally taken, and said exceptions are signed as the several 

of^umsf * 4 k n a 1 t Q t ]q trial in the abov ^ntitled cause this 5th day 
of August, A. D., 1915, nunc pro tunc. J 

J. HARRY COVINGTON, 

Chief Justice. 

0n o C0ver . : district of Columbia Supreme Court. No. 
2S78 George Sanselo, appellant, vs. United States of America 

W U Hodges^erk DlStnct ° f Columbla - Piled Sep. 23. 1915. Henry 
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IN THE 


(Court of Appralo Italrtrt of (Columbia 

October Term, 1915. 


No. 2878. 

No. 13, Special Calendar. 


George Sanselo, Appellant, 

vs. 

United States of America. 


Appeal From the Supreme Court of the District of 

Columbia. 


BRIEF OF APPELLANT. 


This is an appeal from the sentence of appellant to ten 
years in the penitentiary, he having been acquitted on the 










first count of the indictment and convicted on the second 
count. 

The first count of the indictment charged that appellant 
“with force and arms, in and upon the said Alice Bowman, 
then and there being, feloniously and wilfully did make an 
assault, and her, the said Alice Bowman, did then and there 
feloniously and wilfully beat, wound and illtreat with the 
intent her, the said Alice Bowman, violently, forcibly and 
against her will, then and there feloniously to ravish and 
carnally know; * * * to the great damage of her, the 

said Alice Bowman against the form of the statute in such 
case made and provided, etc.” 

The second count charged “with force and arms, in and 
upon the said Alice Bowman, then and there being, feloni¬ 
ously and wilfully did make an assault and her the said 
Alice Bowman did then and there feloniously and wilfully 
beat, wound and ill-treat, with the intent her, the said 
Alice Bowman, then and there feloniously to carnally know 
and abuse, she, the said Alice Bowman, being then and 
there a female child under the age of sixteen years, to-wit, 
of the age of fourteen years; * * * to the great dam¬ 

age of her the said Alice Bowman, etc.” 

After the testimony was given both by the United States, 
and the defense, the Court charged the jury as follows: 
“If they find from the evidence that the defendant did ac¬ 
tually make an assault upon the said Alice Bowman and did 
then and there feloniously and wilfully beat, wound and ill- 
treat her; and feloniously and forcibly and against her will 
did then and there ‘attempt* to ravish and carnally know 
her, then they should convict defendant on the first count 
of the indictment, but if they found that defendant at¬ 
tempted to ravish and carnally know the said Alice Bowman 
but not molently and forcibly against her will, but that she, 
the said Alice Bowman, was at the time under the age of 
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sixteen years, then the defendant would not be guilty on 

the first count, but guilty on the second count of the in¬ 
dictment.” 

The jury returned a verdict of “not guilty” on the first 
count and “guilty” on the second count. Thereupon coun¬ 
sel representing defendant filed a motion suggesting to the 
Court that defendant should be sentenced, if sentenced at 
all, under Section 906 of the District Code, and not under 
Sections 803 or 805, said motion reads as follows: 

“Now comes the defendant, George Sanselo, by his 
attorney, and suggests to the Court that he should be 
sentenced under Section 906 of the District Code, and 
not under Sections 803 or 805, the said jury by their 
verdict, acquitting him of an assault upon the party 
mentioned in said indictment, the said acts going to the 
jury on the second count of the said indictment upon 
the theory as announced by the Court that if they found 
any assault or any act against the will of the said 
Alice Bowman, then they should find a verdict of guilty 
as indicted, but if they found that Alice Bowman 
acquiesced in the act then she not having the right in 
law to do so, they should convict on the second count 
and not on the first.” 

But the Court overruled said motion holding that there 
was no difference in the offenses, to which counsel for the 
defendant thereupon excepted, which said exception was 
duly noted by the Court. Thereupon counsel representing 
defendant moved the Court to arrest the sentence and judg¬ 
ment on the ground that the verdict was inconsistent and 
that an acquittal on the first count, according to the ruling 
of the Court, amounted to an acquittal on the second count, 
unless the second count be construed to be a charge of an 
attempt to commit carnal knowledge, which in truth and 
fact it was. This motion reads as follows: 
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“Defendant moves the Court to arrest sentence and 
judgment on the ground that the verdict is inconsist¬ 
ent, and that an acquittal on the first count amounts 
to an acquittal on the second count, unless the second 
count be construed to l>e a charge of an attempt to 
commit carnal knowledge.” 

But the Court overruled said motion to which counsel 
for defendant then and there excepted, which said ex¬ 
ception was duly noted by the Court. Thereupon the Court 
sentenced defendant to the penitentiary for a term of ten 
years, and thereupon counsel representing defendant ob¬ 
jected and excepted to said sentence on the ground that 
said defendant could not be sent to the penitentiary for ten 
years; that construing the indictment as the Court construed 
it, the verdict was inconsistent, but construing it as set¬ 
ting up two crimes, then the defendant should not be sen¬ 
tenced under Section 803, because he was acquitted of that 
but should be sentenced either under Section 805, if the 
indictment in the face of the charge could be construed 
as containing an assault to commit a crime, for which the 
maximum punishment is five years, or Section 906, in 
which the maximum punishment is not more than one year. 
Thereupon the Court overruled this objection and excep¬ 
tion was duly noted. 

Assignment of Errors. 

First: The Court erred in holding that the sentence 
should be under Section 803 of the code and not under 
Section 906, the said jury by their verdict under instruc¬ 
tions of the Court acquitting the defendant of any assault. 

Second: That the Court erred in not arresting the sen¬ 
tence and the judgment on the ground that if the counts 
of the indictment were alike, the verdict was inconsistent, 
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and an acquittal on the first count amounted to an ac¬ 
quittal on the second. 

Third: The Court erred in not holding that the defen¬ 
dant should be sentenced under Section 906 of the code of 
the District of Columbia. 

Fourth: The Court erred in not holding that the sen¬ 
tence if not under Section 906 should be under 805. 

Fifth: The Court erred in sentencing defendant to the 
l>enitentiary for a period of ten years. 

Sixth: The Court erred in not sentencing defendant un¬ 
der Section 906 or 805. 

Seventh: The Court erred in stating that Section 808 
stated but one offense. 

Eighth: The Court erred when it held that Section 808 
stated only one offense and not holding the verdict incon¬ 
sistent. 

Ninth: The Court erred in not telling the jury when he 
told them they could convict without an assault if he be¬ 
lieved the indictment charged an assault with intent to 
commit an offense, to return a special verdict of “guilty of 
attempting carnal knowledge.” 

Argument. 

In order to understand the position of defendant thor¬ 
oughly it is necessary to fully consider the following sec¬ 
tions of the Code: 

Section 808. Rape. —Whoever has carnal knowl¬ 
edge of a female forcibly and against her will, or car¬ 
nally knows and abuses a female child under sixteen 
years of age, shall be imprisoned for not less than five 
nor more than thirty years; Provided, that in any case 
of rape the jury may add to their verdict, if it be 
guilty, the words “with the death penalty,” in which 
case the punishment shall be death by hanging; Pro- 
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This charge made the law of the case and treated the in- 

lctment as charging an attempt to commit carnal knowl- 
e ge, there really being in law no offense of assault with 
intent to commit carnal knowledge if the female consents. 

the parties, including the Court, had not treated the sec¬ 
ond count as an indictment of an attempt to commit car¬ 
nal knowledge, but had treated it as an attempt to commit 
an assault with intent to commit carnal knowledge, the 
Court would not have instructed the jury that if they found 
that the defendant attempted to ravish and carnally know 
the said Alice Bowman but not violently and forcibly 
against her will, she the said Alice Bowman at the time 
being under the age of sixteen, then the defendant would 
not be guilty on the first count, of the said indictment but 
would be guilty on the second count. 

If the indictment had not been so considered by both the 
Court and counsels such an instruction would not have 
been granted and the verdict being in accordance with the 
instruction did not include any violence towards the said 
Alice Bowman or any forcible act against the will of said 
Alice Bowman, and therefore could not have been an as-) 
sault. No one can be assaulted with consent. The 
commission of the offense of carnal knowledge may be 
with or without consent, but neither the attempt nor the 
crime itself implies an assault. Therefore this cause 
should be reversed by reason of the fact that the parties 
and the Court made the law for the second count of the 
indictment. Under the first count of the indictment the 
defendant if he had assaulted the female could have been 
convicted of an assault charged therein whether the fe¬ 
male was under age or not, and therefore if the assault 
was committed, it would have been covered by the first 
count of the indictment. While the second count of the in¬ 
dictment refers to the force and arms and assault with in- 
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tent, when it comes to describing the act itself, it is not an 
act done forcibly and against the will of the party, there¬ 
fore in law under the weight of the authority this count 
does not charge an assault, and this count of the indict¬ 
ment is apparently framed in accordance with the indict¬ 
ment stated in the case of Smith vs. State, 12 Ohio State, 
466. If it was so intended by the Government to charge 
in the second count of the indictment an assault and if the 
Court so considered it then why did the Court charge in 
the manner in which it did? The Court stated in its charge 
but if they found that the defendant attempted to ravish 
and carnally know the said Alice Bowman but not violently 
and forcibly against her will , etc.” “then they could not 
convict on the first count, but on the second count in the 
indictment,” thereby showing that there was no assault in 
the second count because if the second count did contain 
an assault then the Court should have said so and the 
jury should have returned a special verdict of guilty of an 
attempt to commit carnal knowledge but not guilty of an 
assault with an intent to commit. This the Court did not 
do. It was treated at the trial as though it contained merely 
the charge of the attempt to commit carnal knowledge and 
the sentence therefore should be under Section 906 of the 
Code. 

An examination of the two counts of the indictment be¬ 
sides raising the question of the age of the said Alice 
Bowman shows that they differ in this, the first count say¬ 
ing with intent her the said Alice Bowman violently and 
forcibly against her will then and there feloniously to ravish 
and carnally know,” and the second count saying “with 
intent her the said Alice Bowman then and there feloniously 
to carnally know and abuse.” If the crime of which the 
appellant was convicted is merely an attempt to commit car¬ 
nal knowledge and that is the charge of which he is con- 


victed in accordance with the instruction of the Court then 
he can only be sentenced under Section 906 of the Code, 
which punishes an attempt to commit a crime without any 
question of an assault, and the punishment under this sec¬ 
tion instead of being ten years is only one year. 

It might be argued that an exception should have been 
taken to this part of the charge, and the question can not 
now be raised here. But certainly if the indictment was 
construed as charging not an assault but an attempt to 
commit an offense without violence, why this Court could 
take notice of this fact just in the same way that it could 
notice the fact without exception that the court below is 
without jurisdiction or notice what is sometimes called 
plain error unassigned. In the case of Mansfield vs. Win¬ 
ter, 10 App. D. C., 549, this Court reversed the trial court 
without any exception being in the record. 

If we are incorrect in the proposition that we have just 
put forth, but we trust we are not, still no authority is 
given the court to sentence the appellant under Section 803, 
and sentence, if the indictment does charge an assault, 
should be under 805. It will be noticed that Section 803 
refers to ‘‘an assault with intent to kill or commit rape, 
etc.,” whereas Section 805 refers to “an assault with in¬ 
tent to commit any other offense which may be punished 
by imprisonment in the penitentiary.” Under Section 803, 
the maximum sentence is fifteen years; under Section 805 
the maximum is five years, and therefore it becomes a very 
material question in this case as to what crime, if an assault 
is contained therein, the defendant is charged with under 
the second count of the indictment. If the second count 
charges an assault to commit rape, and we can not take ad¬ 
vantage of the law made by the charge, then the Court had 
no right under Section 803 to impose the sentence because 
appellant was acquitted of an assault with intent to commit 
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rape on the first count. But if the second count of the in¬ 
dictment charged an assault with an attempt to carnally 
know and that differs from the crime of rape as referred 
to in Section 803, then the maximum punishment is five 
years and the Court had no authority to impose a sentence 
of ten years. 

That brings us to consider Section 808 as to whether it 
contains one offense or whether there is contained therein 
two separate and distinct crimes, one rape as known to the 
Common Law, and the other carnal knowledge as known to 
the statute. It might not be amiss to state that in the his¬ 
tory of this statute whenever the age of consent was raised 
from the common law age the punishment was lessened, 
and that wherever the statute that raised the age again de¬ 
creased it, and went back to the Common Law age the 
punishment was increased. Indeed it might be and we con¬ 
tend in fact it is the law, that Section 808 defines common 
law rape, and includes in its four corners common law rape 
as well as the statutory offense of carnal knowledge. In 
order to fully understand our contention we will repeat Sec¬ 
tion 808. 

Section 808. Rape.— Whoever has carnal knowl¬ 
edge of a female forcibly and against her will, or car¬ 
nally knows and abuses a female child under sixteen 
years of age; shall be imprisoned for not less than five 
years nor more than thirty years; Provided, that in 
any case of rape the jury may add to their verdict, if it 
be guilty, the words “with the death penalty,” in which 
case the punishment shall be death by hanging; Pro¬ 
vided further, That if the jury fail to agree as to the 
punishment, the verdict of guilty shall be received and 
the punishment shall be imprisonment as provided in 
this section. 

It will be noticed that the first part “whoever has carnal 
knowledge of a female forcibly and against her will” is the 
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offense of common law rape, “or carnally knows and abuse 
a female child under sixteen years of age” is statutory car¬ 
nal knowledge. Then the statute continues, “shall be im¬ 
prisoned for not less than five years nor more than thirty 
years.” 

While the statute is headed rape, that does not neces¬ 
sarily prove that there was intended here a definition of 
statutory rape, because in other parts of the chapter in 
which it is contained we have murder in the first degree 
defined with but one section called murder in the first de¬ 
gree, while there are two sections defining such murder. 
We also have two assaults, Sections 805 and 806, one sec¬ 
tion being entitled Assault, and the other section having 
no title at all. That there are two crimes defined by this 
section is shown by the proviso in the section which reads 
as follows: That “in any case of rape,” and not in any 
case charged under this section, the jury may add to their 
verdict, if it l>e guilty, the words, “with the death penalty.” 
Never in the history of the statute has the Government ad¬ 
mitted or the Court allowed under this section where the 
charge was merely carnal knowledge the defendant to have 
twenty challenges as in a capital case, nor has the Court in¬ 
structed the jury that they might return a verdict with the 
death penalty. Of course, if one has carnal knowledge of 
a female child under the age of sixteen forcibly and against 
her will why it is rape and not carnal knowledge, and the 
party can be indicted for rape, and could be put to death. 
If a female child is of such tender age that any act towards 
her would lie forcible and against her will even then it 
might be rape, but certainly where a girl is under the age 
of sixteen and consents to the act, the person can not be in¬ 
dicted for rape, and could not be put to death. We repeat 
again that if it was intended by Congress to permit any 
person convicted under this section to give the jury power 





to add with death penalty” Congress would have stated so. 
But that section says “in any case of rape,” and not in any 
case where conviction is had under this section, the word 

rape must mean the common law rape. And as the com¬ 
mon law is made part of the code itself when we read in 
the Section 803 assault with intent to kill or commit rape,” 
we must mean common law rape, and not carnal knowledge 
of a female child under the age of sixteen. Indeed the 
authorities fully support our proposition and some of them 
go to the extent of holding that even where the statute 
similar to ours, defines rape and carnal knowledge and 
call them both rape, there are still two distinct crimes, and 
are to l>e treated as such. \\ hile this Court in the case of U. 
S. vs. Sacks, 41 D. C. Appeals, 34, has said that carnal 
knowledge is by this section made rape, still it was not neces¬ 
sary for the decision in that case that the Court should have 
noticed the use of the word rape in the latter part of the 
section, and also the word “rape” in Section 803, and as 
stated before while some authorities say that there are two 
crimes both called “rape,” still they have held that they 
are distinct crimes. 

Our contention is that the statute defines the two offenses 
the one rape, and the other, carnal knowledge, and we think 
we are supported by the authorities. 

In the case of State vs. Pickett, 11 Nevada, 255, the 
identical question was before the Court and was considered 
and the Court said that an attempt to commit rape does not 
constitute an assault when a female actually consents to 
what is done, whether she be within the age of twelve or 
not; that an assault is a necessary ingredient of every rape 
or attempted rape, but is not a necessary ingredient of the 
crime of carnally knowing a child under a certain age with 
or without her consent, which under the statute of this 
state is also called rape. An assault implies force and re- 
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sistance. The crime of carnally knowing a child may be 
committed or attempted without an assault if there is ac¬ 
tual consent on the part of the female. That by virtue of 
certain provisions of the statute of that state the defendant 
might have been convicted “of an attempt to commit rape” 
even if the child consented to all he did, but it was error 
to instruct the jury that he could under such circumstances 
have been convicted of “an assault to commit rape.” The 
Court held, on page 257: 

“Common law definition of rape is ‘the carnally 
knowing of a woman forcibly and against her will/ 
and the same definition is adopted by our statute 2350. 
Under this definition, an assault is a necessary ingre¬ 
dient of every rape, or attempted rape. But it is not 
a necessary ingredient of the crime of carnally know¬ 
ing a child under the age of 12, with or without her 
consent, which is defined in the latter part of the sec¬ 
tion and which is called “rape.” It is obvious that 
here are two crimes differing essentially in their nature, 
though called by the same name. To one force and re¬ 
sistance are essential ingredients, while to the other they 
are not essential. They may be present or absent, 
without affecting the criminality of the fact of 
carnal knowledge. As the assault implies force and re¬ 
sistance the crime last defined may be committed, or at 
least attempted, without an assault if there is actual 
consent on the part of the female.” 

In the case of Smith vs. State, 12 Ohio State, 466, a 
man was indicted under the 17th section of the Crimes Act, 

which section reads as follows: 

“If any person shall assault another with intent 
to commit a murder, rape or robbery, upon the person 
so assaulted every person so offending shall be deemed 
guilty of a misdemeanor and upon conviction, etc.” 
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In the Ohio case the Court held that no punishment could 
be had. 

In the case of Rhodes vs. State, 41 Tenn. (Vol. 1, Cald¬ 
well), 351, the Supreme Court of Tennessee held that 
in order to make a person guilty of the offense of an 
assault with intent to commit rape that there must be an 
assault upon the female with the intent to know her forcibly 
and against her will. That it is the object and purpose for 
which the assault and battery is committed that raises the 
misdemeanor to a felony. By reason of this holding there 
was passed a special act punishing any person guilty of com¬ 
mitting assault and battery upon a female with the intent 
to carnally know her. 

In the case of Herbert vs. State, 74 Nebr., 220 the sec¬ 
tion of the law similar to our Section 808 of our Code was 
fully considered. The Court held that although all of the 
several crimes were called rape, still they were different 
crimes; each one separate in itself, and we respectfully sub¬ 
mit that every word of the decision in the case is perti¬ 
nent to the issue here involved. , 

See also Edwards vs. State, 69 Nebr., 386. 

The case of Hardin vs. State, 46 So. West., 803, is 
directly in point. We quote from the syllabus: 

“Penal Code 1895, Article 633, defines rape as the 
carnal knowledge of a woman without her consent 
obtained by force, threats or fraud, or of a female 
child under the age of fifteen other than the wife of 
the person, with or without her consent and with and 
without the use of force, threats or fraud. Article 
608 provides that if a person shall assault a woman 
with intent to commit the offense of rape he shall be 
punished, etc., and Article 611 defines an assault 
with the intent to commit a crime as the 
existing facts which bring the offense within the defini- 
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tion of an assault coupled with the intention to com¬ 
mit such other offense. Article 587 defines assault 
as an attempt to commit battery, etc. Article 640 pro- 
v ides if on the trial of an indictment for rape, that 
o ense though not committed was committed by the 
use of any means spoken in Articles 634 to 636 

thr «ts or fraud, but not such as to 
bnng the offense within the definition of an assault 
to commit rape, the jury may convict of an attempt to 

an oflense - Held, there could be no assault^ a 
female consenting to sexual intercourse, though under 
die age of fifteen years, and therefore rape having not 
been consummated defendant could not be convicted of 
an assault with the intent to rape, nor since there was 
no force, threat or fraud used, was he guilty of an at 
tempt to commit the offense as provided in Section 640 ” 


/" the case of State vs - Rickling, 186 Mo„ 531, speaking 
o an assault with the intent to commit rape, the Court said, 

is clear that in order to constitute the offense charged 

there must be an assault, and it is equally clear that the 

accomplishment of the act must be intended by the assault, 

and such intent must be shown by such assault and the at- 
tending circumstances.” 

„ In the case of Regina vs. Meredith, 8 C. & P., 589, the 
Court held that an attempt to commit an assault for the 
purpose ot carnally knowing a girl between the age of 
ten or tweleve, is not an assault as consent of the girl in 
t at case puts an end to the charge of assault. 

In the case of Regina vs. Cockburn, 3 Cox, 543, the Court 
held that while a child under the age of 10 could not legally 

consent to rape upon her yet she may consent to an attempt 
to commit it. v 


See also Regina vs. Mehegan, 7 Cox, 145. 

From these authorities it is respectfully submitted that 
the second count of the indictment charges no assault with 





intent to commit rape, but merely an attempt to commit 
carnal knowledge and that the sentence in this case should 
be under Section 906, and not under Section 803, nor 
even under Section 805, because in the indictment there is 
no charge of an assault to commit a crime, but merely an 
attempt to commit an ofifense of carnal knowledge. 

Respectfully submitted, 

Daniel W. Baker, 
John J. Keenan, 

Harry A. Grant, 
Attorneys for Appellant. 
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BRIEF FOR APPELLEE. 


Statement of the Case. 

The appellant, George Sanselo, was tried upon an indict¬ 
ment in two counts, the first of which charged that the ap¬ 
pellant “with force and arms, in and upon one Alice Bow¬ 
man, then and there being, feloniously and wilfully did make 
an assault, and her, the said Alice Bowman, did then and 
there feloniously and wilfully beat, wound, and ill-treat, 
with the intent her, the said Alice Bowman, violently, 
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forcibly, and against her will, then and there feloniously to 
ravish and carnally know,” etc. (Rec., 1, 2). 

The second count charged that the appellant “with force 
and arms, in and upon the said Alice Bowman, then and 
there being, feloniously and wilfully did make an assault, 
and her, the said Alice Bowman, did then and there felo¬ 
niously and wilfully beat, wound, and ill-treat, with the in¬ 
tent her, the said Alice Bowman, to carnally know and 
abuse, she, the said Alice Bowman, being then and there a 
female child under the age of sixteen years, to wit, of the 
age of fourteen years,” etc. (Rec., 2). 

The court charged the jury as follows: 

“That if they found from the evidence that the 
defendant did actually make an assault upon the said 

then and there feloniously 
and wilfully beat, wound and ill-treat her; and fe- 
lomously, violently and forcibly and against her will 
did then and there attempt to ravish and carnally 
know her, then they should convict defendant on the 
first count of the indictment, but if they found that 
defendant attempted to ravish and carnally know 
the said Alice Bowman but not violently and forcibly 
against her will, but that she, the said Alice Bow¬ 
man, was at the time under the age of sixteen (16) 
years, then the defendant would not be guilty on the 
first count, but guilty on the second count of the in¬ 
dictment” (Rec., 8, 9). 

The jury returned a verdict of “not guilty” on the first 
count, and “guilty” on the second count. Thereupon ap¬ 
pellant’s counsel filed the following motion: 

“Now comes the defendant, George Sanselo, by 
Jus attorneys, and suggests to the court that he should 
be sentenced under section 906 of the District Code 
and not under section 803 or 805, the said jury by 
their verdict acquitting him of an assault upon the 
party mentioned in said indictment, the said acts 
going to the jury on the second count of the said in¬ 
dictment upon the theory as announced by the court 
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that if they found any assault or any act against the 
will of the said Alice Bowman, then they should find 
a verdict of guilty as indicted, but if they found that 
Alice Bowman acquiesced in the act then she not 
having a right in law to do so, they should convict 
on the second count and not on the first” (Rec., 9). 

The court held that there was no difference in the of¬ 
fenses, and overruled the motion, and also a motion in arrest 
of judgment, and sentenced the appellant to the penitentiary 
for a term of ten (10) years (under section 803 of the Dis¬ 
trict Code, prescribing the punishment for assault with intent 
to kill or to commit rape, etc.). 


Points. t 

The appeal, though the errors assigned on the record are 
nine in number, presents for decision by this court but two 
points, of which the appellee takes the affirmative. 

(1) . That in certain cases, of which the instant case is one, 
there may be an assault without the element of foroe, i. e., 
that the act need not be done forcibly, and yet be an assault, 
or, in other words, consent of the injured female will not 
prevent the act done from being an assault. 

(2) . That under section 808 of the Code, read by the 
four corners, but one crime, rape, is defined and made pun¬ 
ishable, there being no difference in the offense, but only in 
the variant circumstances of its accomplishment. In other 
words, that that section taken together defines—not two 
offenses —but one offense only. 
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ARGUMENT. 

L 

Consent of the Injured Female Does Not Negative the Fact of 

Assault. 

At the outset it will be remembered that, “Every rape in¬ 
volves an assault. Commonwealth vs. Roosnell, 143 Mass., 

32. 

(1) There is an assault, where, in fact, the female is in¬ 
capable of giving assent: 

(a.) Case of female, imbecile or insane: 

Regina vs. Fletcher, 8 Cox C. C., 131. 

State vs. Tarr, 28 Iowa, 397. 

State vs. Atherton, 50 Iowa, 189. 

State vs. Williams, 149 Mo., 496. 

(6.) Case of woman asleep: 

Payne vs. State, 40 Tex. Cr. R., 202. 

State vs. Welch, 191 Mo., 179, citing— 
Regina vs. Young, 14 Cox C. C., 114. 

(c.) Drunken woman: 

Commonwealth vs. Burke, 105 Mass., 376, 
citing many authorities in support of the 
proposition. 

( d .) Carnal intercourse obtained by fraud (personat¬ 
ing husband): 

State vs. Williams, 128 N. C., 573. 

Regina vs. Dee, 14 L. R. Ir., 468. 

U\) Carnal intercourse obtained by fraud (under 
pretense of performing a surgical operation): 
Regina vs. Flattery, 2 Q. B. D., 410. 






In Bartell vs. State, 106 Wis., 342, defendant claimed to be 
a magnetic healer. At her request and with the sanction of 
her father, he treated a young girl; he caused her to remove 
all her clothing, and then, while her naked body was wholly 
exposed to his view, he gave her massage treatment. A part 
of the instruction to the jury was that if defendant need- 
lessl} caused the girl to expose her person to his view for 
evil purposes, and she submitted because of her ignorance, 
and under those circumstances and for such purpose, he se¬ 
cured the opportunity of laying his hands upon her body, 
he was guilty of assault and battery. Conviction affirmed. 

“A young child who submits to an indecent act no 
more consents to it than a sleeping or unconscious 

woman. The child merely submits without consent¬ 
ing.” 

Queen vs. Clarence, 22 Q. B. D., 23, 43. 

(2) There is an assault, where, in law, the female is in¬ 
capable of giving assent: 

People vs. Schoonmaker, 117 Mich., 190. 

People vs. Smith, 122 Mich., 284. 

State vs. Baker, 136 Mo., 74. 

State vs. Ernest, 150 Mo., 347. 

State vs. Day, 188 Mo., 359. 

Loose vs. State, 120 Wis., 115. 

The last case cited is that one having intercourse with a fe¬ 
male under age of consent, regardless of the means used to 
accomplish it and of a co-operation of the other party, is 
guilty of rape, and that the act may be brought about by per¬ 
suasion, force, or fraud. 

In Singer vs. The People, 13 Hun. (N. Y.), 418, the in¬ 
dictment was for assault with intent to commit rape. The 
court, inter alia, said: 

* * * It is insisted that where there is consent 

there cannot be an assault in law. This point is com¬ 
pletely covered by the case of Hays vs. The People 
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(1 Hill, 351). In that case the prisoner was indicted 
and convicted of an assault with intent to commit 
rape upon a female child under ten years of age. 
And the court held that ‘the assent of such an infant 
being void as to the principal crime, is equally so in 
respect to the incipient advances of the offender. 
That the infant consented to, or even aided in the 
prisoner’s attempt, cannot therefore, as in the case of 
an adult, be alleged in his favor, any more than if he 
had consummated his purpose.’ ” Page 420. 

All of the contention of appellant’s counsel as to assault 
is summarized on page 7 of his brief where he says, “No 
one can be assaulted with consent.” How utterly unfounded 
is this contention, it is respectfully submitted, is shown by 
the authorities cited by appellee, which clearly establish that 
in certain cases, of which the instant case is one, there may 
be assault without the element of force, i. e., that the act need 
not be done forcibly, and yet be an assault, or, in other 
words, that the consent of the injured female will not prevent 
the act done from being an assault. 

II. 

Section 808 of the Code Defines But One Crime. 

Appellant’s counsel contends that two offenses and not 
one are defined and made punishable by section 808, and to 
support this contention he endeavors to draw an analogy 
between section 808 defining and punishing rape, and the 
Code sections defining first degree murder, but in this it 
appears that he has made a comparison unfortunate for his 
case, for the reason that while section 798 is headed “Murder 
in first degree,” and section 799 has no heading, yet both 
sections define but one crime, namely, murder in the first de¬ 
gree, the methods only by which it may be brought about, 
being variant—the criminal modus operandi may be differ¬ 
ent, but the accomplished act is the same under either sec- 
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t,on-murder in the first degree. It likewise appears that the 
position of appellant s counsel as to certain assaults provided 
against m the Code is repugnant to his position on the first 
degree murder sections, for while they define but one crime, 
no one contends that sections 805 and 806 are in pan ma- 

more than a 8 lance at them is needed to show the 
different intents of the lawmaking body therein expressed, 

' defining and making punishable a felony and 

section 806 a misdemeanor. (See section 335 of the Fed- 
era! Penal Code, approved March 4, 1909.) 

Proceeding with the discussion of appellee’s Point II, that 
under section 808 of the Code, read by the four corners but 
one crime, rape, is defined and made punishable, there being 
no difference in the offense, but only in the variant circum¬ 
stances of its accomplishment. In other words, that that 

section taken together defines—not two offenses— but one 
offense only. 

The common law had slight regard for woman’s protec¬ 
tion against the violator and rapist. Rape was defined as 
the carnal knowledge of a woman forcibly and against her 
will, but in the enforcement of this inadequate law, the re¬ 
ports show that every available circumstance was seized on 
to prevent a conviction, as in Reginald’s case, Warwickshire 

'■'t'" 0 ’ . ’ Sele<,( P |e as of the Crown (Sel. Soc.) PI 166 

In the matter of little girls, the hostile viewpoint of Eng¬ 
lish law may best be shown by a case in the year 1570 re¬ 
ported in Dyer, f. 304 (51). The jury found a man gifilty 
of rape on a litle girl of seven. But the court in substance 
eld there was no rape in so tender a child, but admitted if 
the child had been nine years old it would have been rape! 

As late as 1849, in Regina vs. Read, 2 Carrington and 
Kirwan, 9o6, where the defendant was proved to have had 
sexua intercourse with a little girl of nine years, a verdict 
of guilty was set aside became the child had consented. And 
the Exchequer Chamber, sitting as a high court of review 
which made this decision, was composed of Lord Denman,' 
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Chief Justice; Coleridge and Coltman, Justices, and Platt, 
Parke, and Alderson, Barons. In 1880, Parliament, by 
Statutes 43 and 44 Victoria, ch. 45, sec. 2, enacted that “it 
shall be no defense to a charge or indictment for an indecent 
assault on a young person under the age of thirteen to prove 
that he or she consented to the act of indecency.” 

It was not until the Statute 48 and 49 Victoria, c. 69, 
making unlawful carnal knowledge of a girl under thirteen 
a felony, and between thirteen and sixteen a misdemeanor, 
that the English law moved up to within long-hailing dis¬ 
tance of modern sociological progress. 

It was reserved to the prescient discernment of the people 
in this land that upon the statute books of practically every 
jurisdiction in the Republic has been placed a law to protect 
the young girl from the seducer and rapist, by providing 
that a violation of her person while she is within a given 
age shall l>e rape, and this, by taking from her all power to 
give to her dishonor any consent in law, and upon the propo¬ 
sition that a statute punishing common-law rape and carnal 
knowledge under a given age as well, denounces but one 
crime, the following cases from State jurisdictions are cited in 
support: 

State vs. Smith, 9 Houston (Delaware), 588, 594. 

Stephen vs. State, 11 Georgia, 225. 

McMath vs. State, 55 Georgia, 303, 308. 

Fenston vs. Commonwealth, 82 Ky., 549. 

Maine vs. Black, 63 Maine, 210. 

Commonwealth vs. Sugland, 4 Gray (Mass.), 7. 

Commonwealth vs. Roosnell, 143 Mass., 32. 

In this last case the discussion of the principle befits the 
great court which rendered the decision. 

Having cited the persuasive authorities from State juris¬ 
dictions in support of appellee’s Point II, it only remains 
to remind the court that the question raised by appellant’s 
counsel was settled for the District of Columbia in a recent 
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decision, Sacks vs. United States, 41 App. D. C., 34, where 
this court said: 

“Under our statute, it is rape to carnally know a 
female child under the age of sixteen years, either 
with or without her consent.” Page 35. 

The cases cited by counsel for appellant need but brief 
comment: 

Regina vs. Meredith, 8 C. and P., 589; Regina vs. Cock- 
burn, 3 Cox, 543, and Regina vs. Mehegan, 7 Cox, 145, have 
a truly mediaeval flavor and announce a principle which by 
English statute has been relegated to the legal scrap heap. 

Smith vs. State, 12 Ohio State, 466 : 

It suffices to say that there are no common-law crimes in 
Ohio, and further that the authorities cited therein appear < 

to be in line with Regina vs. Read, already in this brief 
discussed. 

Rhodes vs. State, 41 Tenn. (1 Coldwell), 351: 

The statutory interpretation in this case is almost as pe¬ 
culiar as the statement in one part of the opinion that de¬ 
fendant “was not drunk,” and in another part, that his con¬ 
duct could only be accounted for on the ground that “he was 3 

drunk.” 

State vs. Pickett, 11 Nevada, 255: 

This case relies upon Smith vs. State, supra, and the com¬ 
ment there will apply here. 

Hardin vs. State, 46 S. W. (Crim. App. Texas), 803: 

This case also relies upon Smith vs. State, supra, and ade¬ 
quate criticism is found in the dissenting opinion of Mr. 

Justice Henderson, at page 808, et seq. 


2 c 





Edwards vs. State, 69 Nebraska, 386, and Hubert vs. State, 
74 Nebraska, 220, are decisions upon a statutory provision 
differing from that in section 808 of the District Code. 

State vs. Riseling, 186 Mo., 521: 

It is submitted that the error in this decision can best be 
seen in the light of the testimony of the complaining witness, 
a child of twelve. 

Upon the foregoing discussion of the points presented for 
consideration, and the review of the authorities supporting 
appellee’s positions, it is respectfully submitted as section 
808 of the District Code denounces but one crime—rape— 
and as the young girl, Alice Bowman, was incapable of giv¬ 
ing any legal assent to what the appellant did, that the 
sentence under section 803 of ten years in the penitentiary 
on the verdict of guilty on the second count was right and 
should be affirmed. 

Respectfully submitted, 

JOHN E. LASKEY, 

United States Attorney, D. C.; 
MABRY C. VAN FLEET, 

Special Assistant U'. S. Attorney, 

For Appellee. 


( 30250 ) 

























